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(1) The equipment or supplies are no 
longer needed for the purposes of the 
project; or 

(2) Removal is necessary to avoid use 
of the equipment of supplies for other 
than project purposes. 

(Authority: 20 U.S.C. 1221e–3 and 3474)

§ 76.662 Construction. 
A subgrantee shall insure that pro-

gram funds are not used for the con-
struction of private school facilities. 

(Authority: 20 U.S.C. 1221e–3 and 3474)

PROCEDURES FOR BYPASS

§ 76.670 Applicability and filing re-
quirements. 

(a) The regulations in §§ 76.671 
through 76.677 apply to the following 
programs under which the Secretary is 
authorized to waive the requirements 
for providing services to private school 
children and to implement a bypass:

CFDA number and name of program Authorizing statute 

Imple-
menting 

regulations 
title 34 CFR 

part 

84.010 Chapter 1 Program in Local Educational Agen-
cies.

Chapter 1, Title I, Elementary and Secondary Edu-
cation Act of 1965, as amended (20 U.S.C. 2701 et 
seq.).

200

84.151 Federal, State, and Local Partnership for Edu-
cational Improvement.

Chapter 2, Title I, Elementary and Secondary Edu-
cation Act of 1965, as amended (20 U.S.C. 2911–
2952, 2971–2976).

298

84.164 Mathematics and Science Education ............... Title II, Part A, Elementary and Secondary Education 
Act of 1965, as amended (20 U.S.C. 2981–2993).

208

84.186 State and Local Programs ................................ Part B, Drug Free Schools and Communities Act of 
1986 (20 U.S.C. 3191–3197).

None 

(b) Filing requirements. (1) Any writ-
ten submission under §§ 76.671 through 
76.675 must be filed by hand-delivery, 
by mail, or by facsimile transmission. 
The Secretary discourages the use of 
facsimile transmission for documents 
longer than five pages. 

(2) If agreed upon by the parties, 
service of a document may be made 
upon the other party by facsimile 
transmission. 

(3) The filing date for a written sub-
mission is the date the document is— 

(i) Hand-delivered; 
(ii) Mailed; or 
(iii) Sent by facsimile transmission. 
(4) A party filing by facsimile trans-

mission is responsible for confirming 
that a complete and legible copy of the 
document was received by the Depart-
ment. 

(5) If a document is filed by facsimile 
transmission, the Secretary or the 
hearing officer, as applicable, may re-
quire the filing of a follow-up hard 

copy by hand-delivery or by mail with-
in a reasonable period of time. 

(Authority: 20 U.S.C. 2727(b), 2972(d)–(e), 
2990(c), 3223(c)) 

[54 FR 21775, May 19, 1989, as amended at 57 
FR 56795, Nov. 30, 1992]

§ 76.671 Notice by the Secretary. 

(a) Before taking any final action to 
implement a bypass under a program 
listed in § 76.670, the Secretary provides 
the affected grantee and subgrantee, if 
appropriate, with written notice. 

(b) In the written notice, the Sec-
retary— 

(1) States the reasons for the pro-
posed bypass in sufficient detail to 
allow the grantee and subgrantee to re-
spond; 

(2) Cites the requirement that is the 
basis for the alleged failure to comply; 
and 

(3) Advises the grantee and sub-
grantee that they— 

(i) Have at least 45 days after receiv-
ing the written notice to submit writ-
ten objections to the proposed bypass; 
and 
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(ii) May request in writing the oppor-
tunity for a hearing to show cause why 
the bypass should not be implemented. 

(c) The Secretary sends the notice to 
the grantee and subgrantee by certified 
mail with return receipt requested. 

(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 
2990(c), 3223(c)) 

[54 FR 21775, May 19, 1989]

§ 76.672 Bypass procedures. 
Sections 76.673 through 76.675 contain 

the procedures that the Secretary uses 
in conducting a show cause hearing. 
The hearing officer may modify the 
procedures for a particular case if all 
parties agree the modification is appro-
priate. 

(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 
2990(c), 3223(c)) 

[54 FR 21776, May 19, 1989]

§ 76.673 Appointment and functions of 
a hearing officer. 

(a) If a grantee or subgrantee re-
quests a hearing to show cause why the 
Secretary should not implement a by-
pass, the Secretary appoints a hearing 
officer and notifies appropriate rep-
resentatives of the affected private 
school children that they may partici-
pate in the hearing. 

(b) The hearing officer has no author-
ity to require or conduct discovery or 
to rule on the validity of any statute 
or regulation. 

(c) The hearing officer notifies the 
grantee, subgrantee, and representa-
tives of the private school children of 
the time and place of the hearing. 

(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 
2990(c), 3223(c)) 

[54 FR 21776, May 19, 1989]

§ 76.674 Hearing procedures. 
(a) The following procedures apply to 

a show cause hearing regarding imple-
mentation of a bypass: 

(1) The hearing officer arranges for a 
transcript to be taken. 

(2) The grantee, subgrantee, and rep-
resentatives of the private school chil-
dren each may— 

(i) Be represented by legal counsel; 
and 

(ii) Submit oral or written evidence 
and arguments at the hearing. 

(b) Within 10 days after the hearing, 
the hearing officer— 

(1) Indicates that a decision will be 
issued on the basis of the existing 
record; or 

(2) Requests further information 
from the grantee, subgrantee, rep-
resentatives of the private school chil-
dren, or Department officials. 

(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 
2990(c), 3223(c)) 

[54 FR 21776, May 19, 1989]

§ 76.675 Posthearing procedures. 

(a)(1) Within 120 days after the record 
of a show cause hearing is closed, the 
hearing officer issues a written deci-
sion on whether a bypass should be im-
plemented. 

(2) The hearing officer sends copies of 
the decision to the grantee, sub-
grantee, representatives of the private 
school children, and the Secretary. 

(b) Within 30 days after receiving the 
hearing officer’s decision, the grantee, 
subgrantee, and representatives of the 
private school children may each sub-
mit to the Secretary written comments 
on the decision. 

(c) The Secretary may adopt, reverse, 
modify, or remand the hearing officer’s 
decision. 

(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 
2990(c), 3223(c)) 

[54 FR 21776, May 19, 1989]

§ 76.676 Judicial review of a bypass ac-
tion. 

If a grantee or subgrantee is dissatis-
fied with the Secretary’s final action 
after a proceeding under §§ 76.672 
through 76.675, it may, within 60 days 
after receiving notice of that action, 
file a petition for review with the 
United States Court of Appeals for the 
circuit in which the State is located. 

(Authority: 20 U.S.C. 2727(b)(4)(B)–(D), 
2972(h)(2)–(4), 2990(c), 3223(c)) 

[54 FR 21776, May 19, 1989]

§ 76.677 Continuation of a bypass. 

The Secretary continues a bypass 
until the Secretary determines that 
the grantee or subgrantee will meet 
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